fs   fche   two   day sus^pe^nsjLon of Jenkins  an^ jadvej^se: jK:J^ipn
his   protected   activity?

The   evidence   shows   that  Day Mines   suspended  Jenkins   without   pay  for
two  days   commencing February 4,   1981  and  ending February 6,   1981   after
Jenkins   signed   a   statement   agreeing  to  improve  his   relationship  with  the
other  miners   (Finding No.   22),     This   action was   taken by  the  operator   after
management   was   presented   a petition  signed  by 43 miners   stating  that   they
were   tired   of  Jenkins's   agitating  and  disruptive   accusations   and   that   they
did   not:   wiah   to   work with him  (Exhibit,  p.  4)

The   act   of   suspending Jenkins for  two days  was   the  culmination of
various   events   recited earlier herein,   such  as,   the December  25th   letter,
his   efforts   to   elect miners's  representatives,   and   safety complaints made
by petition   and   at   safety meetings.    Again,  Day Mines has  admitted   that
certain   activities   Jenkins  engaged  in during  this  period  of time  prior   to
his   suspension   were   protected   activities  under   the  Act.     In   light   of  the
foregoing,    I   conclude   that   the  two  day  suspension was,   at   least   in  part,
motivated   by   these   protected  activities,     The   evidence   also   shows   there   was
animus   on   the   part   of Day Mines's  management   towards Jenkins   because  of
these   activities   which  caused   tension  amongst   the miners,   was   disruptive   to
the  operation   of   the mine,   and  reflected badly  upon  the   supervisors.     From
all   of  these   circumstances,   I conclude   that Jenkins  has   established,  by  a
preponderance   of   the evidence,   a  p^ima  facie case  under  the  test   set   forth
by  the  Commission   in Pasula-Robinette,   supra.

Day Mines   in   its  brief,  denies that Jenkins has met his  burden of
proof   in   establishing  a discriminatory motivation by  its   act  of  suspending
him  for   two   days*      However,   if   it   is   found  that   Jenkins has  proven a prima
facie  case   as   to   this   issue,  Day Mines   argues   that   it  has   shown  a business
justification   for   such   action.     Here  again,   the   evidence  of  record   as   it
applies   to   this    issue,  must   be  viewed   in the   light   of  the  criteria  set
forth  by   the   Commission in  Chacon,   supra,   for   analyzing  an  operator's
business   justification   for   its   adverse   action.     That   is,   was   the  business
justification   so   weak,   so  implausible,   or  so out   of  line  with  normal
business   practices   to be merely a  pretext  to hide  the  operator's
discriminatory  motive.

Day Mines   argues   that   the   suspension of Jenkins was  an extremely
reasonable  measure  motivated  by concerns  over  production  in  the <nine,   the
safety  of   the   miners,  Jenkins's personal  safety,   and  concerns   regarding
Jenkins's   personal   satisfaction with continued   employment   (Resp's   Brief,
page   15).     Adversely,  Jenkins   argues' that   the  disparate   treatment   between
Jenkins   and   Koepke   (who  also had  a  petition presented  against  him by  the
miners)  belies   that   there  is   a credible  justification  for  suspending
Jenkins  (Pet's   Brie-f,   p.  11).

502evious  mining   cycles   in 4114 was  evidence   that   this  was   to  be
